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Education and Culture Committee 

Children and Young People (Scotland) Bill 

Centre for Research on Families and Relationships 

1. The Centre for Research on Families and Relationships is a consortium research 

centre, based at the University of Edinburgh. CRFR produces, stimulates and 

disseminates high quality social research and commentary on families and 

relationships. CRFR generates and builds on partnerships across and within the 

statutory, voluntary, private and academic sectors. This response is from CRFR 

at the University of Edinburgh.  

2. CRFR welcomes the aspirations set out for the Bill. In particular, CRFR 

commends the continued commitment of the Scottish Government to children’s 

rights: “We want a Scotland where the rights of children and young people are 

not just recognised, but rooted deep in our society and our public services. A 

nation that strives to make these rights real in our everyday lives”1.  

3. However, the Bill currently does not operationalise this commitment and is little 

improved from the consultation document on key aspects: 

 Weak promotion of children’s rights 

 Inconsistency with provisions on children’s rights and children’s wellbeing 

4. Further, the new provisions on information sharing are unduly wide, leaving very 

little discretion for confidentiality.  

Weak promotion of children’s rights: “To make these rights real” 

5. The Scottish Government (as part of the UK Government) has the responsibility 

to observe and implement the UN Convention on the Rights of the Child 

(UNCRC), amongst human rights treaties, but the UNCRC is not currently 

actionable in any domestic court. The proposed Bill, if underlined by processes 

and commitments, could ensure that children’s rights are given more breadth and 

depth in policy-making and thus practice. 

6. However, the Bill does not propose to incorporate the UNCRC into 

domestic law. This should be the ultimate goal of the Scottish Government, 

to fulfil its commitment ‘to make these rights real’. This goal could be 

clearly stated, with a timeline and supporting process for due 

consideration. This would include commissioning research that would consider 

the legal and policy implications of incorporating the UNCRC, specific to the 

Scottish context.  

7. The proposed Bill is weaker than the prior consultation document, in terms of 

furthering children’s rights. While the consultation recommended a duty requiring 

Scottish Ministers to take ‘appropriate steps’2, the proposed Bill only requires 
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Scottish Ministers to ‘keep under consideration’ (s.1(1)) whether there are any 

steps to take and ‘if they consider it appropriate to do so’ (s.1(2)) to take any of 

the steps identified. The process supporting any such duty is not yet described: 

any such process should be transparent, open to scrutiny and meaningfully 

impact on policy-making and other ministerial functions. It is not clear what 

avenues there would be to challenge Ministers’ exercise of the duty. The Bill 

should have a stronger duty placed on Scottish Ministers, with a debate on 

its legal interpretation, and supporting processes identified.  

8. The proposed duty on Scottish Ministers should be extended to public authorities. 

The current proposals will not be effective, in at least two ways: 

 Public authorities could fulfill their obligation under s. 2(1) by publishing a 

report that states they have taken no steps towards implementing children’s 

rights. Thus the reporting duty could enhance transparency, accountability 

and scrutiny – but not progressive implementation of children’s rights, ‘to 

make these rights real’. 

 Part 2 of the Bill proposes that the Scotland’s Commissioner for Children & 

Young People has extended powers to investigate infringements of individual 

children’s rights. As stated by Together, “For this additional power to be 

effective, it is essential that there is a duty on public bodies in domestic law to 

comply with the UNCRC in the first place”3. 

Inconsistency with provisions on children’s wellbeing 

9. The Bill proposes duties, in relation to wellbeing, for children’s services planning 

(s.9) and an individual child’s plan (s.31). This sets up a potential conflict and a 

lack of coherence between parts of the Bill, unhelpfully suggesting that that the 

children’s rights and children’s wellbeing agendas are separate. This is 

underlined by a proposal for two separate reporting duties in s.2(1) and s.9 (albeit 

recognising that they could be coordinated). 

10. The Scottish Government decided not to go forward with the separate Rights of 

Children and Young People Bill, with the following reasoning: 

Therefore, the Scottish Government feels that it would be sensible to secure 

and reinforce delivery of the rights of children and young people as part of a 

single integrated Children and Young People Bill that will also include 

measures to improve children’s services, rather than in separate legislation4. 

11. The proposed Children and Young People (Scotland) Bill indeed does provide an 

opportunity to embed children’s rights across children’s services, so that 

children’s rights can be realised in their daily experiences. To achieve this:  

 children’s rights should be set out as the overarching principles for the Bill 
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 the definition of ‘wellbeing’ should be set within the children’s rights framework 

 the proposed duties on public bodies to work together should be focused on 

improving children and young people’s rights 

12. Various claims have been made in the academic literature connecting children’s 

wellbeing and children’s rights: from the UNCRC being the ‘normative framework’ 

to understand children’s wellbeing, to the monitoring, promotion of, and protection 

of children’s wellbeing being central to realising children’s rights5. But in these 

connections, there is a clear logic that one or the other is the dominant one.  

13. Children’s wellbeing fits well with Scotland’s outcome based approach, as 

children’s wellbeing globally has a history of statistical development6 not yet 

achieved for children’s rights7. Children’s wellbeing improves on ideas of ‘children 

in need’8, as the former promotes a positive view of children and families, 

recognising their capacities and seeking to maximise wellbeing. But the idea of 

children’s wellbeing risks falling into a utilitarian approach focusing on ‘the 

greatest happiness for the greatest number’ rather than a rights-based approach 

that recognises both means and ends.  

14. Rights, as laid out in the UNCRC, emphasise both outcomes for children and 

state accountability9. Lundy writes about the claims of rights, which make them 

particularly suitable for legislation: “Suggesting that a child’s wellbeing is affected 

adversely is powerful but ostensibly not as powerful in practice as suggesting that 

their human rights have been breached”10. When there are shop signs that state 

‘no more than 2 children allowed a time’, when socio-economic inequalities 

particularly impact on children11, and children’s views are still not given ‘due 
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regard’12, the minimum thresholds of children’s rights are evidently very much 

needed. Process rights are important, as are the outcomes13.  

Information sharing (S. 26 and 27) 

15. The threshold for information sharing is low, as described in the policy 

memorandum, “… to share a concern they have about the child’s well being with 

the Named Person” (para 77). The proposal is for a duty on a service provider or 

relevant authority, so if this were not done, the duty would be breached.  

16. The value of information sharing needs to be balanced with confidentiality. 

CRFR participated in the Roundtable Event organised by the Centre for Learning 

on Child Protection and ChildLine on Children’s Confidentiality in an Age of 

Information Sharing14. Key points of this are relevant: 

 Confidentiality is of fundamental importance to children and young people 

when accessing support from services or professionals15 

 ‘Confidentiality’ and ‘information sharing’ are not well understood in practice 

 Professional guidance and practice differs with regards to children’s right to 

confidentiality; this presents specific challenges with multiagency working and 

may lead to unnecessary breaches of confidentiality 

 There is an inherent tension in respecting children’s right to confidentiality in a 

process-driven child protection system 

Other issues 

17. As commented on CRFR’s response to the Scottish Government’s consultation: 

 The ‘children in need’ category of the Children (Scotland) Act 1995 will remain 

(see s.73). Research undertaken in 200716 underlines its problematic 

implementation in Scotland, with the exception of highlighting specific 

attention to disabled children and children affected by disability.  
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 ‘Proofing’ the Bill, to ensure children affected by disability are duly supported 

by services. 

 Early learning and childcare needs to meet the needs of the children involved, 

as well as the needs of their parents. The Bill should include a similar duty to 

that of the Childcare Act 2006, for England, that requires local authorities to 

have regard to information about young children’s views in the design, 

development and delivery of early childhood services17. The duty has 

promoted productive involvement of young children, as evidenced by the 

NCB’s Young Children’s Voices Network18. Thus, children should be 

consulted, along with parents, to develop early learning and childcare 

provision. 

Professor Kay Tisdall 

Co-Director, CRFR 

27 July 2013 
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